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ENGROSSED SUBSTI TUTE HOUSE BI LL 1717

State of WAshi ngton 63rd Legislature 2013 Regul ar Session

By House Local Governnment (originally sponsored by Representatives
Fitzgi bbon, Jinkins, Liias, Maxwell, Roberts, Pollet, Upthegrove,
Morrell, and Springer)

READ FI RST TI ME 02/ 22/ 13.

AN ACT Relating to incentivizing up-front environnental planning,
review, and infrastructure construction actions; anending RCW
82. 02. 020; reenacting and anendi ng RCW35. 91. 020; addi ng a new secti on
to chapter 43.21C RCW adding a new section to chapter 35.91 RCW and
provi ding an effective date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A newsectionis added to chapter 43.21C RCW
to read as foll ows:

(1) A county, city, or town may recover its reasonabl e expenses of
preparation of a nonproject environnental inpact statenent prepared
under RCW43. 21C. 229 and 43. 21C. 440:

(a) Through access to financial assistance under RCW36. 70A. 490;

(b) Wth funding fromprivate sources; and

(c) By the assessnent of fees consistent with the requirenents and
limtations of this section.

(2)(a) A county, city, or town is authorized to assess a fee upon
subsequent devel opnment that will nmake use of and benefit from (i) The
analysis in an environnental inpact statenent prepared for the purpose
of conpliance with RCWA43.21C. 440 regardi ng planned actions; or (ii)
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the reduction in environnmental analysis requirenents resulting fromthe
exercise of authority under RCW 43.21C 229 regarding infil
devel opnent .

(b) The anpbunt of the fee nust be reasonable and proportionate to
the total expenses incurred by the county, city, or town in the
preparation of the environnental inpact statenent.

(c) Counties, cities, and towns are not authorized by this section
to assess fees for general conprehensive plan anendnents or updates.

(3) Acounty, city, or town assessing fees under subsection (2)(a)
of this section nust provide for a nechanism by which project
proponents may either elect to wutilize the environnental review
conpl eted by the | ead agency and pay the fees under subsection (1) of
this section or certify that they do not want the local jurisdictionto
utilize the environnmental review conpleted as a part of a planned
action and therefore not be assessed any associated fees. Proj ect
proponents who choose this option nay not make use of or benefit from
the up-front environnmental review prepared by the |ocal jurisdiction.

(4) Prior to the collection of fees, the county, city, or town nust
enact an ordi nance that establishes the total anmount of expenses to be
recovered through fees and provi des objective standards for determ ni ng
the fee amount to be inposed wupon each developnent proposa
proportionate to the inpacts of each developnent and to the benefits
accruing to each devel opnent fromthe nonproject environnmental review
The ordi nance nust provide: (a) A procedure by which an applicant who
di sagrees wi th whether the anount of the fee is correct, reasonable, or
proportionate nay pay the fee with the witten stipulation "paid under
protest”; and (b) if the county, <city, or town provides for an
adm ni strative appeal of its decision on the project for which the fees
are inposed, any dispute about the amunt of the fees nust be resol ved
in the sane adm nistrative appeal s process. Any di sagreenent about the
reasonabl eness, proportionality, or anmount of the fees inposed upon a
devel opnment may not be the basis for delay in issuance of a project
permt for that devel opnent.

(5) The ordi nance adopted under subsection (4) of this section nust
make information avail abl e about the anmount of the expenses designated
for recovery. Wen these expenses have been fully recovered, the
county, city, or town nmay no | onger assess a fee under this section.
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(6) Any fees <collected wunder this section from subsequent
devel opment may be used to reinburse funding received from private
sources to conduct the environnental review.

(7) The county, city, or town shall refund fees collected where a
court of conpetent jurisdiction determnes that the environnental
revi ew conducted under RCW 43. 21C. 440, regarding planned actions, or
under RCW 43. 21C. 229, regarding infill devel opnment, was not sufficient
to conply with the requirenents of this chapter regarding the proposed
devel opnent activity for which the fees were collected. The applicant
and the county, city, or town may nutually agree to a partial refund or
to waive the refund in the interest of resolving any dispute regarding
conpliance with this chapter.

NEW SECTION. Sec. 2. A new section is added to chapter 35.91 RCW
to read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Lateconer fee" neans a charge collected by a nunicipality,
whet her separately stated or as part of a connection fee for providing
access to a nmunicipal system against a real property owner who
connects to or uses a water or sewer facility subject to a contract
created under RCW35. 91. 020.

(2) "Municipality" nmeans the governing body of any county, city,
town, or drainage district.

(3) "Water or sewer facilities" neans storm sanitary, or
conbi nation sewers, punping stations, and disposal plants, water nmains,
hydrants, reservoirs, or appurtenances.

Sec. 3. RCW 35.91. 020 and 2009 ¢ 344 s 1 and 2009 ¢ 230 s 1 are
each reenacted and anended to read as foll ows:
(1Y (a) ({Execept—as—providedunder—subsection{2—ol—thts—seetion—
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exceed—twentby—years—for—the—retnburserent—of —sueh—owners—and—thetr+
asstgrs—by —any—owner—of —real —estate—who—di-d—not—contr+hbute—to—the
Lap—onto—er—use—the—sane—ol—aftatlr—proratashare—olthecost—ol—the
construet-on—ofb—satd—water—or —sewer—fact-Ht-es——inchuding—nob—onby
Hhrose—directby—connected—thereto—but—also—users—connectedtotaterals
contract, and notw thstandi ng the provisions of any other-taw )) At the
owner's request, a nunicipality nust contract with the owner of real
estate for the construction or inprovenent of water or sewer facilities
that the owner elects to install solely at the owner's expense. The
owner nust submt a request for a contract to the nmunicipality prior to
approval of the water or_ sewer facility by the nunicipality. The
owner's request may_ only require_a_contract under this subsection
(1)(a) _in locations where a nunicipality's ordinances require the
facilities to be inproved or constructed as a prerequisite to further
property devel opnment. Water or sewer facilities inproved or
constructed in accordance with this subsection (1)(a) nust be |ocated
wthin the nunicipality's corporate limts or, except as_provided
otherwise by this_subsection_(1)(a), wthin_ ten_ mles_of the
muni cipality's corporate limts. Witer or sewer facilities inproved or
constructed in_ accordance with this subsection (1)(a) nmay not be
| ocated outside of the county that is party to the contract. The
contract nust be filed and recorded with the county auditor and nust
contain conditions required by the nmunicipality in accordance with its
adopted policies and_ standards. Unless the nmnunicipality provides
witten notice to the owner of its intent to request a conprehensive
pl an approval , the owner nust request a conprehensive plan approval for
a water or sewer facility, if required, and connection of the water or
sewer facility to the nmunicipal systemnust be conditioned upon:

(i) Construction of the water or sewer facility according to plans
and specifications approved by the nunicipality:;

(ii) Inspection and approval of the water or sewer facility by the
nmuni ci pality;
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(iii) Transfer to the nunicipality of the water or sewer facility,
w thout cost to the nmunicipality, upon acceptance by the nunicipality
of the water or sewer facility;

(iv) Full compliance with the owner's obligations under the
contract and with the nmunicipality's rules and regul ati ons;

(v) Provision of sufficient security to the nunicipality to ensure
conpletion of the water or _sewer facility and other perfornmance under
the contract;

(vi) Paynent by the owner to the nunicipality of all_ of_ the
municipality's costs associated with the water or sewer facility
including, but not limted to, engineering, legal, and admnistrative
costs; and

(vii) Verification and approval of all contracts and costs rel ated
to the water or sewer facility.

(b) If authorized by ordinance or contract, a nunicipality may
participate in financing ((the—develeprent—of)) water or sewer
facilities devel opnent projects authorized ((bys-)) and inproved_ or
constructed in accordance with((s+)) (a) of this subsection. Unl ess
ot herwi se provided by ordinance or <contract, nunicipalities_ that
participate in the financing of water or sewer facilities inproved or
constructed in accordance with (a) of this subsection:

(1) (( Mumetpabities—that—contri-buteto—the Hnancing—ol—water—or
sewer—faectHtiesprojeets—underthisseetion)) Have the sane rights to
rei nbursenent as owners of real estate who nmake contributions as
aut hori zed under this section; and

(i) ({(H—the—projfeets—are—jointby—Hnanced—by—a—conbination—ol

a—pro—frata—share)) Are_ entitled to_a_ pro_rata_share_of the

rei nbursenent based on the respective contribution of the owner and the
muni ci pality.

(2) A contract entered into under this section nust also provide,
in accordance with the requirenents of this section, for the pro rata
rei nbursenent to the owner or the owner's assigns for twenty years, or
for a longer period if extended in accordance with subsection (4) of
this section. The rei nbursenents nust be: (a) Wthin the period of
tine that the contract is effective; (b) for a portion of the costs of
the water or sewer facilities inproved or_ constructed in_ accordance
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with the contract; and_ (c) from |ateconer fees received by the
muni cipality from property owners who subsequently connect to_or use
the water or sewer facilities, but who did not contribute to_ the
original cost of the facilities.

((€e))) (3) Except as_provided otherwise by this_section, a
muni ci pal ity seeking rei nbursenment from an owner of real estate under
this section is limted to the dollar anpunt authorized ((under—this
chapter—and—may—nol—colect—any—addi-ti-onal—retnburserent—assessrent—
eharge— —or —fee —btor —the — iabrastrueture — or — FactHHes — that —were

onstructed under the 3 cerent)) in

accordance with subsection (7) of this section. This does not prevent
the ((eeHeetien—eof)) nunicipality fromcollecting anobunts for services
or infrastructure that are additional expenditures not subject to
((sueh)) the ordi nance, contract, or agreenent, nor does it prevent the
collection of fees that are_reasonable and proportionate to the total
expenses incurred by the municipality in conplying with this section.

((&)) (4 (a) The contract nmay provide for an extension of the
twenty-year reinbursenent period for atine not to exceed the duration
of any noratorium phasing ordi nance, concurrency designation, or other
governnmental action that prevents meking applications for, or the
approval of, any new devel opnent within the benefit area for a period
of six nonths or nore.

(b) Upon the extension of the reinbursenent period pursuant to (a)
of this subsection, the contract nust specify the duration of the
contract extension and nust be filed and recorded with the county
audi tor. Property owners who are subject to the reinbursenent
obl i gati ons under subsection (1) of this section shall be notified by
the contracting nunicipality of the extension filed wunder this
subsecti on.

((63))) (5) The requirenent for a nunicipality to contract with an
owner of real estate for the construction or inprovenent of water or
sewer facilities under this section is_ only applicable if the
facilities are consistent with all applicable conprehensive plans and
devel opnent  _requlations of the nunicipalities through which the
facilities will be constructed or will serve.

(6) Each contract ((shalt)) nust include a provision requiring that
every two years fromthe date the contract is executed a property owner
entitled to rei mbur senent under this section provi de t he
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((eentraeting)) municipality with information regarding the current
contract name, address, and tel ephone nunber of the person, conpany, or
partnership that originally entered into the contract. |f the property
owner fails to conply with the notification requirenents of this
subsection wthin sixty days of the specified tinme, then the
contracting municipality may collect any reinbursenent funds owed to
the property owner under the contract. ((Sueh)) The funds collected
under this_ subsection nmust be deposited in the capital fund of the
muni ci pality.

((64))) (7)) To the extent it may require in the performance of
((sueh)) the contract, ((sueh)) the municipality may install ((saHd))
the water or sewer facilities in and along the county streets in the
area to be served as hereinabove provided, subject to ((sueh))
reasonabl e requirenents as to the manner of occupancy of ((sueh)) the
streets as the county may by resolution provide. The provisions of
((sueh)) the contract ((shatt)) nmay not be effective as to any owner of
real estate not a party thereto unless ((sueh)) the contract has been
recorded in the office of the county auditor of the county in which the
real estate of ((sueh)) the owner is located prior to the tinme ((sueh))
the owner taps into or connects to ((sard)) the water or sewer
facilities.

(8) Wthin one hundred twenty days of the conpletion of a water or
sewer facility, the owners of the real estate nust submt the tota
cost of the water or sewer facility to the applicable nunicipality.
This information_ nust be used by the nunicipality as the basis_for
determ ning reinbursenents by future users who benefit fromthe water
or sewer facility, but who did not _contribute to the original cost of
the water or sewer facility.

(9) Nothing in this section is intended to create a private right
of action for danmages against a municipality for failing to conply with
the requirenents of this section. A nmunicipality, its officials,
enpl oyees, or agents may not be held liable for failure to collect a
| ateconer fee unless the failure was willful or intentional. Failure
of a municipality to conply with the requirenents of this section does
not relieve a nunicipality of any future requirenent to conply wth
this section.
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Sec. 4. RCW82.02.020 and 2010 ¢ 153 s 3 are each anended to read
as follows:

Except only as expressly provided in chapters 67.28, 81.104, and
82.14 RCW the state preenpts the field of inposing retail sales and
use taxes and taxes upon pari nmutuel wagering authorized pursuant to RCW
67.16. 060, conveyances, and cigarettes, and no county, town, or other
muni ci pal subdivision shall have the right to inpose taxes of that
nat ure. Except as provided in RCW 64.34.440 and 82.02.050 through
82.02.090, no county, city, town, or other nunicipal corporation shal
i npose any tax, fee, or charge, either direct or indirect, on the
construction or reconstruction of residential buildings, comrercial
bui | di ngs, industrial buildings, or on any other building or building
space or appurtenance thereto, or on the devel opnent, subdivision,
classification, or reclassification of Iand. However, this section
does not preclude dedications of |and or easenents within the proposed
devel opnent or plat which the county, city, town, or other nunicipa
corporation can denonstrate are reasonably necessary as a direct result
of the proposed devel opnent or plat to which the dedication of |and or
easenent is to apply.

This section does not prohibit voluntary agreenents wth counties,
cities, towns, or other nunicipal corporations that allow a paynent in
lieu of a dedication of land or to mtigate a direct inpact that has
been identified as a consequence of a proposed devel opnent,
subdi vision, or plat. A |ocal governnent shall not use such voluntary
agreenments for local off-site transportation inprovenents wthin the
geographic boundaries of the area or areas covered by an adopted
transportation program authorized by chapter 39.92 RCW Any such
vol untary agreenent is subject to the foll ow ng provisions:

(1) The paynent shall be held in a reserve account and may only be
expended to fund a capital inprovenent agreed upon by the parties to
mtigate the identified, direct inpact;

(2) The paynent shall be expended in all cases within five years of
col l ection; and

(3) Any paynent not so expended shall be refunded with interest to
be calculated fromthe original date the deposit was received by the
county and at the same rate applied to tax refunds pursuant to RCW
84.69.100; however, if the paynent is not expended within five years

ESHB 1717 p. 8
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due to delay attributable to the developer, the paynent shall be
refunded wit hout interest.

No county, city, town, or other nunicipal corporation shall require
any paynent as part of such a voluntary agreenent which the county,
city, town, or other nunicipal corporation cannot establish is
reasonably necessary as a direct result of the proposed devel opnent or
pl at .

Not hing in this section prohibits cities, tows, counties, or other
muni ci pal corporations from collecting reasonable fees from an
applicant for a permt or other governnental approval to cover the cost
to the city, town, county, or other nmunicipal corporation of processing
applications, inspecting and reviewing plans, or preparing detailed
statenments required by chapter 43.21C RCW including reasonable fees
that are consistent with RCW43. 21C. 420(6), section 1 of this act, and
begi nning July 1, 2014, RCW35.91. 020.

This section does not |imt the existing authority of any county,
city, town, or other nunicipal corporation to inpose special
assessnents on property specifically benefited thereby in the nmanner
prescribed by | aw

Nothing in this section prohibits counties, cities, or towns from
i nposing or permts counties, cities, or tows to inpose water, sewer,
natural gas, drainage utility, and drai nage system charges. However,
no such charge shall exceed the proportionate share of such utility or
system s capital costs which the county, city, or town can denonstrate
are attributable to the property being charged. Furt hernore, these
provi sions may not be interpreted to expand or contract any existing
authority of counties, cities, or towns to inpose such charges.

Not hing in this section prohibits a transportation benefit district
frominposing fees or charges authorized in RCW36. 73. 120 nor prohibits
the legislative authority of a county, city, or town from approving the
i nposition of such fees wwthin a transportation benefit district.

Nothing in this section prohibits counties, cities, or towns from
i nposing transportation inpact fees authorized pursuant to chapter
39.92 RCW

Nothing in this section prohibits counties, cities, or towns from
requiring property owners to provide relocation assistance to tenants
under RCW59. 18. 440 and 59. 18. 450.

p. 9 ESHB 1717
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Nothing in this section limts the authority of counties, cities,
or towns to inplenent prograns consistent with RCW 36. 70A. 540, nor to
enforce agreenents nade pursuant to such prograns.

This section does not apply to special purpose districts fornmed and
acting pursuant to Title 54, 57, or 87 RCW nor is the authority
conferred by these titles affected.

NEW SECTION. Sec. 5. Sections 2 and 3 of this act take effect
July 1, 2014.

--- END ---
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